
The beginnings of scientific treatment of the law  

 
The earlier republican jurisconsults were practitioners pure and simple. Their concern was 
the individual case with which they were dealing. Much of their work- was, of course, of 
lasting importance, especialiy in so far as it found expression in new transactions or new 
forms of action, or was laid down in the praetorian or aedilician edict. But such gains were 
made in response to momentary needs, not with any purpose of systematic legal reform in 
mind. Nor were these men interested in systematic presentation of the law or theoretical 
analysis of its concepts for the purpose of obtaining deeper insight into its structure and 
spirit. Such an undertaking might have attracted a Greek, but it could not appeal to the 
practical, down-to-earth mind of a Roman nobleman of the third or earlier second century 
B.C. […] 
 
It is in line with the character of the early Roman legal activity that there was no legal 
literature. This does not mean that its achievements were entirely committed to memory. 
Carefully worded formulas for transactionS and court actions were kept in the pontifical 
archive probably from earliest times; so were important responsa. But for a whole century 
the only book that made any of this material accessible to persons not belonging to the 
esoteric group of the jurisconsults and their pupils was probably the Ius Flavianum; and this, 
too, was only a bare collection of fixed formulas to be recited in the course of court 
actions. […] 

 
But the time had come when Roman jurists felt the urge to obtain greater clarity by 
subjecting their law to more systematic treatment. The first attempt in this direction was 
made by Sextus Aelius in a book known under the title Tripertita (i.e., tripartite presentation 
of the law). This work, which is lost to us but which exerted considerable influence for 
several generations is supposed to have given the text of the XII Tables, the results of their 
interpretation at the hands of pontifices and jurisconsults (the interpretatio iuris), and a 
collection of forms of action to cover the various situations envisaged by the XII Tables 
and their interpretation. The Tripertita, of a mixed character, marks the transition from the 
mere case methods of the older jurists to a new approach which may be termed scientific.  
 
This new approach owed much to the influence of Greek literature, which, from the 
Closing years of the third century B.C., Was becoming known in Rome. From Greek 
philosophical and rhetorical writers, Roman legal experts learned the “dialectical” method 
and brought it to bear on their specific subject. This method was a mode of logical analysis 
that both distinguished the various concepts and united under common heads those 
sharing the same essential traits. No longer content with simply applying existing rules and 
forms to given situations or with inventing new forms that responded to new needs, the 
jurists began to seek the logical Connections between their institutions by creating a set of 
theoretical concepts for purposes of definition and classification. […] 

In determining the significance of this intellectual movement for the history of Roman law, 
the fact should be borne in mind that the adoption of Greek methods of scientific analysis 
did not lure the Roman jurists away from their traditional activities or from the case-by-
case approach connected with them. Their interest and work remained practical. They did 
not use the dialectical method for its own sake, for the mere joy of indulging in theoretical 
analysis, but for the purpose of gaining a deeper understanding of the practical aspects of 
the law. It was precisely their combination of practical aims with their interest in systematic 



analysis which enabled the jurists of the last century of the Roman Republic to keep abreast 
of the problems posed by the rapidiy growing Empire.  

For the first time, Roman lawyers were really able to see their system as a whole. Familiarity 
with Greek logic and ethics made them more fully aware of the sociological function of 
legal institutions and, consequently, enabled them to look behind, and overcome, the rigid 
formalism of the old ius civile. This was the most progressive period in the whole history of 
Roman law, the time when most of the principles of the praetorian law were conceived and 
put into force. The realization of the implications of both ius civile and ius honorarium—in 
other words, the erection of the great and intricate structure which we know as Roman 
law—was the work of the “classical” jurists of the imperial period. But the foundations of 
that structure were laid by the veteres (the ancient jurists), as they were called by their 
classical successors —that is to say, the jurisconsults of the second and first centuries B.C.  
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